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and Spain. The court of first instance below refers to judgments of 
the Supreme Court of Spain that seems to look in the same direction. 
We have neither heard nor found anything on the other side that seems 
to us to approach the foregoing considerations in weight, not to speak 
of the respect that we must feel for the concurrent opinion of both the 
courts below upon a matter of local law with which they are accustomed 
to deal. Of course we are dealing with the law of the Philippines, not 
with that which prevails in this country, whether of mixed antecedents 
or the common law. 

As the case was brought up on the single question that we have dis- 
cussed the judgment of the court below must be affirmed. 

Judgment affirmed. 

Mr. Justice McKenna, dissenting 

I cannot agree with the conclusion of the court. It seems to be con- 
ceded that it is not necessarily determined by the authorities which are 
cited. I think the better deduction from them is that they only declare 
the constant integrity of the shore, and the dominion of the government 
over it whether it recede or advance. When it ceases to be washed by 
the tides or the seas it becomes part of the upland and belongs to the 
owner of the upland. And this is but the application of the principle, 
said to be of natural justice, that he who loses by the encroachments 
of the sea should gain by its recession. Banks v. Ogden, 2 Wall. 57, 67. 



SUPREME COURT OF THE REPUBLIC OF CUBA * 

November 28, 1910 

I, Licenciado Antonio E. Mesa y Dominguez, Secretario de Gobierno 
of the Plenary Court and of the Presidency of the Supreme Court of the 
Island of Cuba, hereby certify that at the session held by the Depart- 
ment of Government of this Supreme Court, on the 26th day of the 
present month, in which a report was made of the communication from 
the Secretary of Justice under date of the 21st of the present month, 
referring to this department the communication of the Department of 
State under date of the 15th, transmitting a note from the minister of 
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Translated from the Spanish by Mr. Antonio M. Opisso, of Washington, D. C. 
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His British Majesty, dated on the 11th of this month, in which he for- 
mulates the petition to which we shall refer later on, a resolution was 
passed which literally says: 

Considering that, besides the fact that it is not proper to pass any 
opinion as to the justiciable nature of the act which originated the case 
for embezzlement, No. 1003, of the present year, in one of the courts of 
the district of Havana, to which facts the above mentioned communica- 
tion of the Secretary of Justice of November 21st of the present year 
refers, said act consisting according to the denunciation made by J. Terp- 
tra and P. Louy, formerly of the crew of the British steamer, Celtic 
Princess, in the illegal retention by the British consul of the salary which 
was due to them for services rendered on board of the above-named 
vessel, since this Department of Government is not authorized to qualify 
the act denounced as such as the power to make such qualification be- 
longs only to the judge or to the Department of Justice which has juris- 
diction over the matter; furthermore, considering, that this depart- 
ment lacks the jurisdiction necessary to consider the same, even for the 
sole purpose of passing upon the request made regarding the same by 
the minister of His British Majesty, since this department is not cog- 
nizant of the precise terms in which the denunciation was made, and 
by which, and probably in virtue of other information or proceedings 
of which this department is likewise ignorant, they have proceeded to 
the institution of the case and to summon the vice consul as a witness; 
all of which, at first sight, does not show any lack of respect due to the 
foreign consular officials, nor do they constitute any violation of the 
recognized principles of international law, nor can it therefore be con- 
sidered as a sufficient cause to take any measures in the sense requested 
by the minister; 

Considering that, notwithstanding the fact that it is not proper to 
acknowledge the act complained of as a justifiable occasion for the ob- 
ject sought, theie is no objection, in view of the well known convenience 
of preventing the possible commission of errors of that nature in the 
future, to grant the pretensions above referred to which seek to establish 
the principle that the charges preferred against foreign consular officials 
should not be admitted by the justice when it is evident that the subject 
matter of the same is an act executed by the consul in his official charac- 
ter and for which his government is the only one responsible, since, in 
accordance with the recognized principles of international law, such 
officials are not subject to the jurisdiction of the courts of the country 
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wherein they are accredited in all that relates to acts executed in the 
exercise of their official duties and in the name of the government whom 
they represent, as so expressed by the minister of His British Majesty 
as a basis for his claim in the note he addressed to the Secretary of State 
and referred by the latter to the Secretary of Justice, and by him referred, 
finally, for its resolution, to the President of this Supreme Court, who, 
in his turn, has referred it to this department of the government of the 
same court; therefore, the following notice should be made to the judges: 

It is resolved that the judges of instruction and correction of courts of 
the republic, as well as those judges of the municipal court having cor- 
rectional jurisdiction, should be, and are hereby, advised that no charges 
preferred before them against foreign consular officials should be ad- 
mitted, when it appears that jurisdiction over the matter which is the 
cause of the denunciation does not fall within the jurisdiction of the 
Cuban courts on account of being an act executed by the consul in his 
official capacity and for which only his government is responsible. 

For this purpose this resolution must be published in the Gaceta Oficial 
of the Republic, and furthermore communicated to the Secretary of 
Justice. 

And for the publication thereof in the Gaceta Oficial of the Republic, 
I execute these presents in the City of Havana, on the 28th day of 
November, 1910. 

L. Antonio E. Mesa y Dominguez. 



